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OPINION

On August 12, 1998, Tanya Tucker and Tanya Tucker, Inc., Plaintiffs, brought suit against
Capitol Records, Inc., Defendant. The original complaint alleged breach of contract in two counts
and sought compensatory damages, attorney fees and pre-judgment interest, along with atrial by
jury. The complaint asserted that Tanya Tucker isarenowned singer/performer and recording artist
and that Tanya Tucker, Inc. entered into a contract with Liberty Records, a division of Capitol
Records, Inc., on March 8, 1993. Under to the terms of this contract, Tucker, Inc. was to provide
the exclusive services of Tanya Tucker as a recording artist in connection with the production of



records. It isfurther alleged that Tanya Tucker had been a Capitol recording artist for many years
and had achieved worldwide fame. The March 8, 1993 contract was to expire on October 31, 1997
unless Capitol exercised its unconditional option to extend the agreement for an additional two year
period. Capitol did exerciseitsoption and, thus, bound Tucker to continueto record exclusively for
Capitol during the two years subsequent to October 31, 1997.

Under theinitial term of the contract, Tucker wasto recordand deliver to Capitol aminimum
of three LP-Mastersfor manufacture, distribution, promotion, advertisement, andsale. Theorigina
term expired October 31, 1997, and, when Capitol exercised its first option to extend the contract
from November 1, 1997 through October 31, 1999, Tucker became obligated to record and deliver
to Capitol a minimum of two additional LP-Masters.

The contract contained what isreferred to asa“pay or play” provision that statesin pertinent
part:

Notwithstanding the foregoing, nothing contained in this Agreement shall obligate
Liberty to manufacture, distribute, promote, advertise or sell records derived from
masters recorded hereunder, or to have Artist in fact record or deliver the Minimum
Number of Masters designated in the OPTION PERIODS AND MASTER
SCHEDULE for any period hereunder. Liberty shall fulfill its entire obligation
(including advance payments, if any) to Artist asto undelivered masters by notifying
Artistinwriting not to record and/or deliver the particular masters and by paying to
Artist the difference between (a) the amount set forth in Column “B” of the
Approved Recording Fund Schedule with respect to such LP-Master and (b) the
amount of the actual Recording Costs, inclusive of Producer fees and advances, for
the immediately preceding LP-Master; . . .

APPROVED RECORDING FUND SCHEDULE

Column “A” Column “B” Column “C”
First LP-Master: $250,000.00 $500,000.00
Second LP-M adter, i f any: $250,000.00 $500,000.00
Third LP-Magter, if any: $275,000.00 $650,000.00
Fourth LP-M agter, i f any: $275,000.00 $650,000.00
Fifth LP-Master, if any: $300,000.00 $750,000.00



Sixth LP-Mager, if any: $300,000.00 $750,000.00
Seventh LP-Master, if any: $350,000.00 $800,000.00

Section 14(f) of the contract provides. “The term ‘LP-Master’ means a set of masters
sufficient to constitute an Ip-disc.”

Shortly after Capitol exercised itsfirst option to extend the Tucker contract from November
1, 1997 through October 31, 1999, Tucker asked to be rel eased from the contract. On November 21,
1997, Capitol, acting through its Vice-President of Business Affairs, Ansel L. Davis, responded by
letter:

Inview of yourrequest, wewishto confirm that notwithstanding our exercise
of the option to extend the term of her Agreement intothe first option period (please
see my letter dated September 24, 1997, acopy of which is attached hereto for your
immediate reference), in consideration of your request, we have agreed that wewill
not require, nor will Tanya Tucker request, to record and/or deliver any further LP-
Masters for Capitol Nashville pursuant to the Agreement, unless both parties agree
otherwise hereafter in writing.

Weacknowledgethat, in view of theforegoing, TanyaTuckerintendsto seek
to enter into an exclusive artist recording agreement with another label and we will
not regard such action on her part asbeing in any way in breach of the Agreement.
In addition, Tanya Tucker waives such rights, if any, as she may have pursuant to
Paragraph 2.a., or otherwise regarding the so-called “pay or play” feature of the
Agreement.

At such timeas Tanya Tucker commencesto negotiate for another exclusive
artist recording agreement with another label, wewill negotiate in good faith at that
time an appropriate “override”, if any, with respect to future phonorecords on that
new label, consistent with industry custom and practice.

If you have any questions regarding this matter, please don’'t hesitate to
contact me; otherwise, kindly confirm our agreements with respect to theforegoing
by executing a copy of thisletter and returning it to meat your earliest convenience.

Asthe proposal from Capitol to terminate the contract required Tucker to forego any claim
under the“pay or play” provisionsof the contract, she declined to execute the proposed termination
agreement. In her complaint of August 12, 1998, Tucker alleged in part:

18. Recently, Tucker recorded a song to be included on a record album

whichisto be released by another record label as atribute to Tammy Wynette. She
recorded thetrack asamemorial to Ms. Wynette, recently deceasad, who was one of
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her heroines. Although Plaintiffs believe the Agreement no longer to be in effect
because Defendant’ s breaches have released Plaintiffs from their obligations under
the Agreement, were the Agreement in effect, it would require that Tucker obtain
Defendant’ s approval inorder to release such a performance on arecord|abel other
than that of Defendant. When the competing record company sought to obtain
Capitol’s approval to include Tucker’s performance, however, Quigley expressly
refused to allow the useof Tanya's performance unless shewould wave and release
her rights under the Agreement, as well as releasing all ather claims aganst
Defendant.

Capitol denied theallegation that Quigley* refused to allow Tucker to performrelativeto the
Tammy Wynette album. The deposition of Pat Quigley asserted that Quigley called the competing
record company, Asylum Records in Nashville, and informed them that Capitol considered the
contract at an end but that Tucker was insisting the contract remained in effect entitling Tucker to
the* pay or play” compensdion. Capitol took the positionthat Quigley further advised Asylum that,
if Tucker’'s contention was correct, she was still bound to Capitol and litigation among all parties
would be likely if Asylum rel eased the Tammy Wynette recordi ng.

Tucker filed aMotion for Partial Summary Judgment on her claim under the “pay or play”
provision of the contract. In its order of February 20, 2000 denying this motion, the trial court
observed, “ The issue before the Court is whether Capitol breached the ‘pay or play provisionin
Paragraph 2(a) of the Exclusive Recording Agreement (‘the Agreement’) between Ms. Tucker and
Capitol.”

After reciting the execution of the contract, the exerciseby Capitol of the first option, the
request by Tucker of Capitol to be relieved of the contract, and the letter from Ansel Davis of
November 21, 1997, the trial court stated:

Theaboveletter (dated November 21, 1997) wasto besigned by Ms. Tucker
or her representative, and returned to Capitol. However, Ms. Tucker never returned
the letter to Capitol. Instead, Ms. Tucker solicited recording contracts from other
record companies using the November 21, 1997 letter to verify that she had the
permission of Capitol to record for another record label. Thereafter, Ms. Tucker
recorded for Asylum Records, without prior to notice to Capitol. Now, Ms. Tucker
rejects the November 21, 1997 letter on the basis that it is a counter-offer.

InJanuary of 1998, Ms. Tucker’ srepresentative had ameetingwith Capitol’s
President and again sought Ms. Tucker’ srelease from theMarch 8, 1993 Agreement
or to alow Ms. Tucker to record and releasean album. Capitol’ s President implied
that Ms. Tucker wasno longer apriority for Capitol and Ms. Tucker needed to be on

lPat Quigley was at the time President of Capitol.
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another record label. Further, he stated that it would be at least one(1) year before
he would consider allowing Ms. Tucker to record an dbum.

In consideration of the entire record, with respect to plaintiffs' motion for
partial summary judgment, the court finds that genuine issues of material facts exist
asto whether Ms. Tucker was unconditionally released by Capitol from the March
8, 1993 Agreemert, including Ms. Tucker’ srightsunder paragraph 2(a), the “Pay or
Play” provision.

Accordingly, plaintiffs motion for partial summary judgment isdenied. All
other matters are reserved.

On October 29, 1999, Capitol filed aMotion for Partial Summary Judgment asto Tucker’'s
claim that Capitol breached their duty of good faith and fair dealing, which was followed on
November 19, 1999 with a second motion for partial summary judgment seeking to have thetrial
court determinethe amount of Tucker’s potential recovery under the “pay or play” claim.

By order of January 25, 2000, Capitol’sMotion for Partial Summary Judgment onthe claim
for breach of the duty of good faith and fair deding was sustained by the trial court. On that same
date, the motion by Capitol for partial summary judgment as to the amount Tucker could recover
under the “pay or play” provisions of the contract was sustained by the trial court in an order
providing in part:

1 Thereis no genuine issueof material fad with respect tothe Second
Motion For Partial Summary Judgment filed by Capitol Records, Inc. on November
19, 1999 and Capitol Records, Inc. is entitled to summary judgment on the issues
addressed in that Second Motion For Partial Summary Judgment asa matter of law.

2. The Court hereby finds that, if the Plaintiffs prove that they are
entitled to any so-cdled “pay or play” payment or payments pursuant to Paragraph
2(a) of the Agreement between the parties that is the subject to this action: the
amount of the payment, if one were owed, for the fourth LP-Master that Plaintiffs
were scheduledto deliver under the Agreement would be $0.00; and the amount of
the payment, if onewereowed, forthefifth L P-Master that Plaintiffswere scheduled
to deliver under the Agreement would be $16,187.59; and

3. The issue of whether Plaintiffs are entitled to any so-called “pay or
play” payment or payments under Paragraph 2(a) of the Agreement is reserved.

Also, on January 25, 2000, thetrial court granted |eaveto Plaintiffsto amend their complaint
toadd causesof actionfor (1) fraudulent misrepresentation, (2) common law intentional interference



with business relations, (3) common law interference with contract, and (4) violation of Tennessee
Code Annotated section 47-50-109.

On February 25, 2000, Capitol filed aMotion for Partial Summary Judgment asto countsli|
through V1 of Plaintiff’samended complaint seeking dismissal of these four new claims, which the
trial court granted by orde entered May 11, 2000. This order provided in pertinent part:

1. The Court finds that this is an appropriate case for an interlocutory
appeal. Counsel for the parties have agreed that an interlocutory apped of this
Court’ sOrdersgranting the M otionsfor Partial Summary Judgment filed by Capitols
(sic) Records, Inc. is appropriate, and that it should be accomplished by entering
those Orders as final judgments pursuant to Rule 54.02 of the Tennessee Rules of
Civil Procedure.

2. This Court’s Final Order granting the Motion of Defendant Capitol
Records, Inc. for Summary Judgment on CountsI11-V1 of Plaintiffs First Amended
Complaint providesthat it isbeing entered asafinal judgment pursuant to Rule 54.02
of the Tennessee Rulesof Civil Procedure. Itishereby ORDERED that thisCourt’s
Order entered herein on January 25, 2000, control number 156777 (granting the
Motionfor Partial Summary Judgment filed on October 29,1999 by Capitd Records,
Inc. herein) and this Court’s Order entered herein on January 25, 2000, control
number 256778 (granting the Second Motion for Partial Summary Judgment filed on
November 19, 1999 by Capitol Records, Inc. herein) are hereby entered as fina
judgments pursuant to Rule 54.02 of the Tennessee Rules of Civil Procedure as of
the date of entry of this Order, because the Court hereby expressly determines that
thereisno just reason for delay in entering those Orders as final judgments and the
Court hereby expressly directs entry of judgment on each of those Orders as final
judgments of this Court pursuant to Rule 54.02 of the Tennessee Rues of Civil
Procedure.

3. Counsel for the parties agree that the trial of the remainingissuesin
this case should be continued indefinitely, pending resolution of the interlocutory
appeals. Accordingly, the trial of this case, which was scheduled to begin on
November 27, 2000, is hereby continued indefinitely.

Beforereaching theissuesin this case, wemust first determine whether we havejurisdiction
of the appeal. Tennessee Rule of Appellate Procedure 13(b) provides:

Review generaly will extend only to those issues presented for review. The
appellate court shall also consider whether the trial and appellate court have
jurisdiction over the subject matter, whether or not presented for review, and mayin
its discretion consider other issues in order, among other reasons. (1) to prevent



needless litigation, (2) to prevent injury to the interest of the public, and (3) to
prevent prejudice to the judicial process.

Tennessee Rule of Appellate Procedure 3(a) provides:

Incivil actionsevery final judgment entered by atrial court fromwhich an appeal lies
to the Supreme Court or Court of Appeals is appeaable as of right. Except as
otherwisepermittedin Rule9 andin Rule 54.02 Tennessee Rulesof Civil Procedure,
if multiple parties or multiple claims for relief are involved in an action, any order
that adjudicatesfewer thanall the claimsor therightsand liabilities of fewer than all
the parties is not enforceable or appealable and is subject to revision at any time
before entry of afinal judgment adjudicating all the claims, rights, and liabilities of
al parties.

Finally, Tennessee Rule of Civil Procedure 54.02 provides:

MultipleClaimsfor Relief. - - When morethan oneclaimfor relief ispresent
in an action, whether as a clam, counterclaim, cross-claim, or third party claim, or
when multiple partiesarei nvolved, thecourt, whether a law or inequity, may direct
the entry of afinal judgment as to one or more but fewer than all of the claims or
parties only upon an express determination that there is no just reason for delay and
upon an express direction for the entry of judgment. In the asence of such
determination and direction, any order or other form of decision, however designated,
that adjudicatesfewer than al theclaimsor therightsand liabilities of fewer than all
the parties shall not terminate the action as to any of the claims or parties, and the
order or other form of decision is subject to revision at any time before the entry of
the judgment adjudicating all the claims and the rights and liabilities of all the
parties.

Thisruleisidentical to Federal Rule of Civil Procedure 54(b). Therefore, the opinions of federal
courtsare persuasive authority in construing thefinality provisionsof therule. Bowmanv. Henard,
547 SW.2d 527, 530 (Tenn. 1977).

The basisfor appellaejurisdiction in this caseisthe ection of thetrial court reflectedby its
May 11, 2000 order whereby the tria court certified that its orders of January 25, 2000, granting
partia judgment to Capitol on the implied covenant of good faith question and the amount
recoverableby Tucker under the “pay or play” provisions of the contract, were final judgments and
that its order of May 11, 2000, granting partial summary judgment to Capitol on counts I11-V1 of
Tucker’ samended complaint, wasafinal judgment under Tennessee Rule of Civil Procedure 54.02.
The court expressly determined that there was no just reason for delay in entering these orders as
final judgments. Asthisisnot amulti-party case, appellatejurisdiction under Rule 54.02 must stand
or fall on the “more than one claim for relief” provision of thisrule.



For reasons articul ated by the Supreme Court of Tennesseein Bayberry Associatesv. Jones,
783 S.\W.2d 553 (Tenn. 1990) and by the United States Sixth Circuit Court of Appealsin General
Acquisition, Inc. v. GenCorp, Inc., 23 F.3d 1022 (6™ Cir. 1994), we have determined that neither the
orders of January 25, 2000, nor the May 11, 2000 order of the trial court, are final within the
meaning of Rule 54.02. Thus, this Court is without jurisdiction to consider thisappeal.

Initsorder of April 20, 1999 overruling Tucker’ sMotion for Partial Summary Judgment, the
trial court found that “genuine issues of material facts exist as to whether Ms. Tucker was
unconditionally released by Capitol from the March 8, 1993 Agreement, including Ms. Tucker’s
rights under paragraph 2(a), the ‘ pay or play’ provision.”

Initsorder of January 25, 2000 sustaining Capitol’sMotion for Partial Summary Judgment
as to the amount that would be owed under the “pay or play’ provisions of the contract, the trial
court held that “the issue of whether Plaintiffs are entitled to any so-called ‘ pay or play’ payment or
payments under paragraph 2(a) of the Agreement is reserved.”

By holding that “genuine issues of material facts exist as to whether Ms. Tucker was
unconditionallyrel eased by Capitol fromthe May 8, 1993 Agreement, including Ms. Tucker’ srights
under paragraph 2(a), the ‘pay or play provision” the trial court has held that genuine issues of
material fact exist asto whether or not the contract wasin full force and effect after Tucker’ sfailure
to accept the conditions set forth in the Ansel Davis letter of November 21, 1997. The resolution
of every other issuein the caseis dependent on the resol ution of that contract issue. Tucker cannot
claim the continued viability of the “pay or play’ provisions of the contract while disavowing her
exclusive commitment to record for Capitol. At the sametime, Capitol has no right to disavow the
“pay or play” provisionsof the contract and usetheexclusiverecordingcommitment to block Tucker
from recording f or another company.

“When the court orders a contract rescinded at the instance of one of the parties, the law
requiresthat the parties be put in statu quo. The court will not grantto a party recission of somuch
of acontract asmilitates against hisinterest and allow him to retain the benefit of that portion which
inures to his benefit or profit.” Baird v. McDaniel Printing Co., 153 S.W.2d 135, 138 (Tenn. Ct.
App. 1941). This Court has observed: “ The basic premise behind disallowing a party to affirm in
part and repudiatein part isthat one should not be ableto ‘ accept the benefits on the onehand while
he shirks its disadvantages on the other.” 17A C.J.S. Contracts § 416 (1963).” James Cable
Partners, L.P. v. Jamestown, 818 S.W.2d 338, 344 (Tenn. Ct. App. 1991).

If the contract is in effect, Capitol owes Tucker under the*pay or play” provisions of the
contract. At the same time, a grant of summary judgment as to counts Il1-VI of the amended
complaint of Tucker would seem justified since Capitol would have the right under the exclusive
recording provisions to protect its contractual rights. Conversely, if the contract is not in effect,
Capitol owes nothing under the “pay or play’ provisions, and the interference by Capitol with
Tucker’ srecording for the Tammy Wynette al bum for Asylum might well support thetort allegations
in paragraph 111-V1 of Tucker’s amended complaint, at least at the summary judgment stage. But,
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neither of the parties can unilaterally terminate the contract, though either or both may unilaerally
or bi-laterally breach the contract and suffer the resulting consequences. Spesking for this Court,
Judge Sam Felts, with his customary incisiveness, observed: “ Asit takestwo to make a contract, it
takes two to unmake it. It cannot be changed or ended by one alone, but only by mutual assent of
both parties.” Akersv. J.B. Sedberry, Inc., 286 SW.2d 617, 620-21 (Tenn. Ct. App. 1955).

As there were genuine material fact issues as to whether or not the contract remained
effective, the trid judge correctly refused to grant summary judgment on the contract issue. The
difficulty for the parties, and for the court, is that the remainder of the issues in the case simply
cannot be adjudicated without the court first adjudicating the contract question. Temessee Rule of
Civil Procedure 54.02 does not provide a “fast track” alternative to Tennessee Rule of Appellate
Procedure9. Bayberry Assocs,, 783 S.W.2d 553; Mosier v. Mosier, 1989 WL 22832 (Tenn. Ct. App.
Mar. 17, 1989); Williams v. New York Times Broad. Servs., Inc., 1988 WL 27257 (Tenn. Ct. App.
Mar. 23, 1988); General Acquisition, 23 F.3d 1022.

In General Acquistion, GenCorp sought recovery from Shearson for part of its cost of
fending off General Acquisition’ shostiletakeover bid. Thedistrict court refused to grant Shearson’s
motion for summary judgment on the question of liability but did grant partial summary judgment
to Shearson on the question of damages After appellate proceedings not material to our
consideration, GenCorp, on remand, moved for reconsideration of the previous orders of the trial
court, and Shearson renewed its motion for summary judgment. The didrict court repeated its
position that liability remained in dispute but that certain damages would not be recoverable. The
district court then certified its order for interlocutory review asafina judgment under Federal Rule
of Civil Procedure 54(b).

In reversing the order of the district court and finding the certification under Rule 54(b) of
the Federal Rules of Civil Procedure to bein error, the Court of Appeals for the Sixth Circuit
construed Rule 54(b) in alucid and expositive opinion. The portion of theopinion dealing with the
multiple claims prerequisite of Rule 54(b) is so clear and complete tha we will not attempt to
improve onit. Said the court:

Litigantsin asingle claim, two party dispute may not resort to Rule 54(b) as
abasisfor appellate jurisdiction. See Liberty Mutual, supra, 424 U.S. at 742-43, 96
S.Ct. a 1205-06. By itsown terms, Rule 54(b) applies only to actions involving
either multiple parties or multiple claims. Inacase such asthis, involving only two
parties, Rule 54(b) certification necessarily depends upon the presence of multiple
claims.

In Liberty Mutual, the Supreme Court found it unnecessary to delineate
precisely “what constitutes a claim for relief” under Rule 54(b). 424 U.S. at 744 n.
4,96 S.Ct. at 1206 n. 4. Thelack of any “generally accepted test” often makes the
task of ascertaining whether a particular action presents one or more clams a
formidableone. Wright, Miller & Kane 8 2657; 2A Federal Procedure83:342 (“The
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guestion of what constitutes asingle claim for relief is unsettled and the courts are
reluctant to articulate ahard-and-fast test”); 6 Moore {1 54.33[ 2] (“With the doctrine
thus in ferment it is difficult to state any reliable litmus for identifying a distinct
‘claim for relief.” ).

Although not acknowledged by either party, theinterpretation of Rule54(b)’s
multiple claims prerequisite is not a question of first impressionin thiscircuit. We
dismissed the appeal in Mcintyrev. First National Bank of Cincinnati, 585 F.2d 190,
191 (6™ Cir. 1978), after determining that the absence of multiple claims left the
district court without “authority to enter final judgment” under Rule 54(b). The
plaintiff in McIntyrehad alleged state and federal causes of action arising out of the
sameevents. Pursuant to thedistrict judge’ sinstructions, thefederal causesof action
weretried intheir entirety prior to any disposition of the state causes of action. At
the conclusion of thefirst phase of the auit, the district court entered judgment for the
defendant on the federal causes of action. Thedistrict court then certified this order
for immediate apped under Rule 54(b), even though the state causes of action
remained unresolved. In dismissing the appeal, we concluded that the state and
federal causes of action should be considered a single “claim” under Rule 54(b),
because they shared a common factual background. We explained that “[e]ven
though different theories of liability may have been asserted, theconcept of a‘daim’
under Rule 54(b) denotes ‘ the aggregate of operative factswhich giveriseto aright
enforceablein the courts.” ” 1d. at 192 (citing Backus Plywood Corp. v. Commercial
Decal, Inc., 317 F.2d 339, 341 (2d Cir.), cert. denied, 375 U.S. 879, 84 S.Ct. 146, 11
L.Ed.2d 110 (1963)); Gottesman v. General Motors Corp., 401 F.2d 510, 512 (2d
Cir. 1968) (applying “ operativefacts’ test to determinewhether multipleclaimswere
present); CMAX, Inc. v. Drewry Photocolor Corp., 295 F.2d 695, 697 (9" Cir. 1961)
(same). Seealso 2A Federal Procedure § 3:342 (“Asused in FRCP 54(b),a‘claim’
.. .istheaggregate of operativefactswhich giveriseto the claimant’ slegal rights.”).

Under the Mclntyretest, Rule 54(b) certification was improper in this case
becauseall of GenCorp’ sdlegations concern asingle” aggregateof operativefacts,”
and therefore constitute a single claim for purposes of appellate jurisdiction.
GenCorp accuses Shearson of a single wrong — prompting General Acquisition to
target GenCorp, and all of GenCorp’s rights against Shearson arise from the series
of events preceding the attempted hostile takeover. The fact that GenCorp seeks to
recover two types of damages— compensation and disgorgement — does not convert
asingle clam into multiple clams. “[W]hen a plaintiff is suing to vindicate one
legal right and alleges several elements of damage, only one claim is presented and
[Rule 54(b)] does not apply.” Wright Miller & Kane 8§ 2657. See Liberty Mutual,
424 U.S. at 744 n. 4,96 S.Ct. at 1206 n. 4 (“recogniz[ing] that acomplaint asserting
only one legal right, even if seeking multiple remedies for the alleged violation of
that right, states a single claim for relief”). A district court’s rejection of one of
severa requests for rdief arising from a single wrong does not establish gpellae
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jurisdiction under Rule 54(b). See, e.g., Arizona Sate Carpenters Pension Trust
Fund v. Miller, 938 F.2d 1038, 1040 (9" Cir. 1991) (no appeal permitted from
dismissal of punitive damages claim where compensatory damages claim remained
in district court); Monument Management Ltd. Partnership | v. City of Pearl, 952
F.2d 883, 885 (5" Cir. 1992) (no appeal permitted from dismissal of consequential
damages claims where inverse condemnation claim remained in district court).

Rather than applying our circuit’ sMclntyretest, the partiesurgethis court to
adopt a“recoveries’ test for counting the number of claimsin an action. Under the
recoveries test, originally formulated in Rieser v. Baltimore & Ohio R.R. Co., 224
F.2d 198 (2d Cir. 1955), multiple claims have been stated when a claimant’s
“possible recoveries are more than one in number and not mutually exclusive.”
Wright, Miller & Kane 8 2657. Conversely, only one claim has been stated when “a
claimant presents anumber of legal theories, but will be permitted to recover only on
oneof them.” 1d. In other words, only one daim exists, despite multipletheories of
recovery, when the “bases for recovery are mutually exclusive, or smply presented
inthealternative.” 1d. GenCorp suggeststhat multipleclaimsarepresent inthiscase
under the recoveries test because it seeks to recover two distinct types of damages
from Shearson. Taking a slightly different tack, Shearson suggests that multiple
claims are present in this case under the recoveries test because GenCorp included
threedifferent liability theoriesin itspleadings— breach of fiduciary duty, fraud, and
negligence.

We are satisfied that this case involves only a single claim under both the
Mclntyretest and the recoveriestest. Aswe have already explained, only oneclaim
exists under the Mclntyretest because all of the causes of adtion arise out asinge
aggregate of operative facts. This case aso involves a single claim under the
recoveries test because: (1) GenCorp’s request for two types of relief does not
constitute more than a single dam under any “multiple clams’ test, and (2)
GenCorp’ sthree theories of liability are in fact mutually exclusive.

According to GenCorp, the claim for compensatory damages should be
considered separate from the claim for disgorgement because recovery under one
theory would not preclude recovery under the other. But the Supreme Court’s
holding in Liberty Mutual refutes any notion that requestsfor variousformsof relief
arising from asingle breach of fiduciary duty generates multiple claimsfor purposes
of Rule 54(b). 424 U.S. at 744 n. 4, 96 S.Ct. at 1206 n. 4; 6 Moore 1 54.33[2]
(interpreting Liberty Mutual as “stat[ing] categorically that an action seeking
recovery for a single injury and based upon a single theory of liability does not
present more than one claim for relief because theplaintiff demands several typesof
relief”); Wright, Miller & Kane § 2657; 2A Federal Procedure 8§ 3:342.
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Shearson would find multiple claims in this case because GenCorp’'s three
liability theories pursue what Shearson characterizesas* non-exclusive’ recoveries.
Wemight find thisargument more persuasiveif GenCorp’ stheoriesof liability were
in fact non-exclusive. But the standard of exclusivity gauges the extent to which a
plaintiff might be entitled to morethan onerecovery. Asonecommentator explains,
where “a favorable judgment on [one] count would bar a favorable judgment on
[another] count,” those counts seek “ ‘ mutually exclusive’ recoveries, and hence do
not constitute multiple claims.” Note, Federal Rule 54(b): The Multiple Claims
Requirement, 43 VA.L.Rev. 229, 236 (1957). Because al three of GenCorp's
liability theories seek to redress acommon injury —the cost of defending against the
hostile takeover —it is ssimply not true that GenCorp could recover more than once.
To the extent that GenCorp prevails on any one of these theories, it could not return
to court under another theory in pursuit of a double or triple recovery. See Eckman
v. Columbia Oldsmobile, Inc., 65 Ohio App.3d 719, 585 N.E.2d 451, 452-53 (1989)
(prohibiting duplicative recovery for an injury which had been “ cured” by an earlier
award of relief). Fromthis perspective, GenCorp has not stated multiple claims— it
has offered alternative theories in pursuit of one recovery. GenCorp is clearly not
entitled to the kind of multiplerecoverieswhich constitute multiple claimsunder the
recoveries test. The absence of multiple claims or parties in this case renders the
district court powerless to certify the April Order for immediate apped under Rule
54(b).

General Acquisition, 23 F.3d at 1027-1029.

Under the Mclntyretest, Tucker and Capitol present asingle “aggregate of operativefads.”
Likewise, just as General Acquisitionfailed theaternative“recoveries’ test of Rieser, sothe parties
in the case at bar fail this aternative test. The remedies sought are “ mutually exclusive.”

Theentirerelationship between Tucker and Capitol involves asingle aggregate of operative
facts. Whether this aggregate of operative facts, when delineated by the trial court after trial on the
merits, established breach of contract, termination of contract, alternativetort liability or noliability,
these facts establisha single claim for the purposes of gopellate jurisdiction under Tennessee Rule
of Civil Procedure54.02. Itisequally truetha, under the“recoveries’ test, thetypesof relief sought
by Tucker do not constitute more than asingle claim, and the two theories of liability (contract and
tort) are, infact, mutually exclusive. Tucker cannot recover both in breach of contract and in tort.

Specificallyaddressing thecertification for appellatereview of thecontract provisionrelative
to the amount of recovery available under the *“pay or play” provisions of the contract, we observe
again from General Acquisition: “Appellate review of a question of damages prior to any
determination of liability putsthe proverbia cart beforethe horse, and such certificationsareclearly
reversible under the law of thiscircuit.” General Acquisition, 23 F.3d at 1031.
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On therecord before us, the construction by thetrial court of the® pay or play” provisions of
the contract seems highly questionable. Likewise, it is difficult to see from the record how the
contract was ever terminated. We can, however, make no determination as to any of these issues
since we determine that the Court of Appealsiswithout jurisdiction to entertain the appeal in this
case for lack of finality of the judgment under Rule 54.02.

The only way this court could entertain this appeal is by the method suggested but rejected
in Bayberry Associates, wherein the Supreme Court observed:

Unless an appeal from an interlocutory order is provided by the rules or by
statute, appellate courts havejurisdiction over final judgmentsonly. Aetna Casualty
& Surety Co. v. Miller, 491 SW.2d 85 (Tenn. 1973). Tennessee Rule of Appellate
Procedure 2 authorizes the suspension of all but Tenn. Rs. Civ. P. 4, 11 or 12.
Therefore, we find no bar to the suspension of Rule 3(a). However, there must bea
good reason for suspension and therecord should affirmatively show that therule has
been suspended. Here, we are not persuaded that thereis good reason, nor does the

record show that the Court of Appeals intended to suspend Tenn. R. Appellate
Procedure P. 3(a).

Thetrial court improperly entered afinal judgment pursuantto Tenn. R. Civ.

P. 54.02, and the Court of Appeals opinion in Bayberry Associates should be
vacated.

Bayberry Assocs., 783 SW.2d at 559. We are not persuaded that good reason existsin this case to
justify suspension of Tennessee Rule of Appellate Procedure 3(a).

The judgment of the trial court declaring its ordersto be final ordersunder T.R.C.P. 54.02
isvacated, and the case isremanded for trial. We adjudicae nothing on the issues of law or fect in

the case as our opinion is limited to the erroneous designation of the trial court relaive to finality
under T.R.C.P. 54.02.

Costs of the appeal are assessed equally to the parties.

WILLIAM B. CAIN, JUDGE
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